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clarity of mind to agree to or refuse a treatment or procedure. Such decisions require the consideration of many factors, and patients may have the capacity to make some decisions-but not others-regarding their medical care.
Have you ever been puzzled about whether a patient has the capacity to make treatment decisions? If the patient lacks the capacity to make a certain decision, do you know what to do next? The following case of a man with fever and confusion highlights several of the issues germane to capacity decisions. The discussion and appended references should clarify key issues in the determination of capacity.
Case Presentation
Mr. A, a 41-year-old human immunodeficiency virus-positive man with a history of cytomegalovirus, toxoplasmosis, and other opportunistic infections (currently off all antiretroviral agents) presented to the emergency room with headache, confusion, and a temperature of 104°F (40°C). Although Mr. A had blood chemistries, a complete blood count, and a head computerized tomography scan in the emergency room, he refused a lumbar puncture (LP). When asked why he did not want the LP, he was unable to give a coherent explanation of his understanding of the procedure, its risks and possible benefits, or the reasons for performing the procedure. Instead, he repeated, "I don't want that, I don't need that, and you can't do that." Notably, he was intermittently lethargic and agitated, and he was disoriented to place and date, although he could state that he had come for treatment of a headache. Attempts to contact family members were unsuccessful.
Because Mr. A was refusing the procedure and since his family members could not be contacted, the treatment team opted to defer the LP. Mr. A was started on antibiotic and acyclovir treatment for management of possible meningitis, and his temperature decreased to 99°F (37°C) over the next 12 hours. His medical team and the infectious disease consultant both thought that a LP was indicated, given that neither a clear diagnosis nor an offending infectious agent had yet been identified. Over the next few hours, although somewhat less agitated, the patient continued to refuse a LP.
A psychiatry consultation was obtained the following day to assess the patient's "competency" to refuse a LP. On interview, the patient reported that he was at the hospital because "the doctors are just experimenting on me. They don't know what I know about my viral infection. I have special knowledge about the T-spots on the virus that they could just break if they wanted to." He made such statements even though his medical team had explained his condition to him and outlined the pertinent medical issues. When asked about his headache and what his concerns might be, he replied that the headache was unrelated to his medical condition and that he was not at all ill; instead, he was being held captive for experiments. He looked around furtively as he spoke to the consultant. When asked where he was, he reported, "I'm in a secret hospital, somewhere in Boston . . . and it's January 2001." When asked about the LP, he reported that he wasn't going to accept any more "experimental tests." Over the course of the interview, he became more agitated and confused; his temperature rose to 101°F (38°C), despite antipyretics and antibiotics.
What Is Competency? What Is Capacity? Who Can Assess Capacity?
Competency is a term used to describe the legally determined ability to perform a given function. In the process of obtaining informed consent, competency is the major issue in determining whether a person has the ability to agree to, or refuse, a procedure. Technically, only a judge can determine competency. If a person is deemed incompetent to make a decision, then a substituted decision maker is appointed by the court to make such decisions for the patient. This is often a family member who has a clear understanding of the patient's long-held beliefs and who can use this knowledge to best "substitute" judgment to make decisions that are in line with the patient's wishes.
Capacity is a clinical assessment. It can be made by a psychiatrist or by another physician, and it is a clinical determination of a patient's ability to function in certain areas. Most frequently, psychiatrists are called upon to assess a patient's capacity to agree to (or to refuse) a certain medical intervention as part of the informed consent process. If a person is found to lack capacity to make medical decisions, a decision may then be "bumped up" to the legal system to assess the patient's competency. A judge ruling on competency will usually-but not always-agree with and use the capacity assessment by the psychiatrist to make a determination of competency. If the judge agrees with the psychiatrist's capacity assessment and finds the patient incompetent to make such a decision, then a substituted decision maker will be appointed by the court.
In emergent medical situations, in which treatment decisions must be made before legal proceedings can occur, physicians can go ahead with emergent medical care for a patient who lacks capacity to make decisions regarding that care. In practice, if the patient has already appointed a health care proxy, consent (leading to refusal or acceptance of a procedure or treatment) will usually be obtained through the decision maker if the patient is found incompetent.
Importantly, capacity assessments assess a person's ability to perform a certain function at the time of evaluation. Capacity assessments cannot be made for past or future dates. For example, the psychiatric consultant in Mr. A's case could not make an assessment about the patient's capacity from the previous night (though, based on the data, could postulate about Mr. A's capacity), nor could she make an assessment of the patient's future capacity. Given that the cause of incapacity may be treatable or may resolve spontaneously, a determination of incapacity on one day does not imply indefinite incapacity with regard to that decision or function.
In addition, capacity assessments should be made for a specific decision or function. Frequently, patients have the capacity to make certain medical decisions but do not have the capacity to make others, so an evaluation for the "capacity to make medical decisions" is too general to be useful. The consultant should clarify with the consultee the specific decisions or functions that need to be assessed. In this case, the specific decision surrounded the patient's capacity to refuse a LP.
How Does One Assess Capacity?
When assessing decision-making capacity, the psychiatric consultant must perform a focused mental status examination and must apply specific criteria to determine whether a patient has a sufficient understanding of the situation and an adequate assessment of the necessary skills to make logical decisions. Appelbaum and Grisso 1 have outlined 4 criteria to be used in the assessment of decision-making capacity. The mnemonic CRAM summarizes these criteria.
Communication of a stable choice. If the patient is unable to express any choice (by any form of communication), then a lack of capacity is assumed. In addition, if the patient is unable to communicate the choice in any consistent way (such that no consistent choice can be recognized or the fluctuation of choice leads to an inability to effectively implement care), then the patient also does not have the capacity to make the decision. In this case, incapacity may result from delirium, psychosis, severe anxiety, or ambivalence. This does not mean that the patient cannot change his or her mind; however, if the patient's choice regarding a particular decision shifts so often that treatment cannot be delivered, then the patient does not have the capacity to make the choice.
Relevant information is understood. The patient should be able to display a factual understanding of the nature of the medical illness, the treatment options, the risks and benefits of treatment (and of no treatment), and other important data related to the proposed decision. It is important to note that the patient is not required to know such information prior to the admission. Instead, the important question is whether the patient (once the pertinent factual information has been explained) is able to "receive the factual information and retain it in some reasonable form during the decision-making process" (p. 422).
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Appreciation of the situation. In addition to having an understanding of the facts of the situation, the patient should also have a more general understanding of the implications of this decision. The patient should recognize the significance of the possible outcomes with regard to his or her medical condition. He or she should also understand the implication of this decision in his or her own future. It should be clear that the patient is not simply having a theoretical discussion about a set of facts, and the patient must realize that there is an ongoing decision that will impact his or her medical care and future.
Manipulation of information in a rational manner. The patient should be able to display an ability to assess the facts and to use them in a logical manner to come to a decision. The patient should be able to describe the logic that he or she has used to come to a decision, and this logic should be rational and make use of relevant information about the medical situation. Even if the decision seems potentially unwise to the consultant, the key issue is whether the patient is using rational processes to come to that decision. Likewise, irrational (or psychotic) thought processes that lead to a "reasonable" end decision would not imply that the patient has capacity.
When performing an interview with a patient whose capacity is being questioned, the consultant should assess the 4 CRAM criteria 1 and embed pertinent components of the mental status examination. The consultant should keep in mind the medical and psychiatric conditions that most frequently lead to a lack of capacity to make a decision (delirium, dementia, psychosis, and severe depression) and make an assessment for these conditions as part of the capacity evaluation. This can be done by assessing orientation, recall, attention, and concentration, as well as by questioning the patient about symptoms of psychosis and abnormal mood.
The same level of capacity is not required for all medical decisions. The "stringency" of a capacity assessment should be on a sliding scale that depends on the risks and benefits of the proposed intervention. The greater the risk and the lower the benefit of a particular decision, the more meticulously it must be examined. For example, the threshold for assessing capacity of a person to accept intravenous fluids as treatment for severe dehydration (a relatively low-risk, high-benefit decision) would be much lower than the threshold for a 90-year-old person to accept a complicated thoracoabdominal surgery to repair a slightly dilated aorta (a decision associated with much greater risk). Again, capacity to make a given choice at a given time can be determined only through an evaluation completed at that time. However, based on the information presented here (the patient's disorientation, confusion, and inability to discuss his condition or the proposed procedure), it seems clear that Mr. A did not have the capacity in the emergency room to make the decision to refuse the LP. He was unable to communicate a stable choice, to understand relevant information, or to manipulate the information in a rational manner.
The next day, when seen by the psychiatrist, Mr. A was more able to hold a conversation and to discuss his treatment with a bit more detail. However, his assertion that he was being experimented upon, that he had no significant medical illness, and that the LP had no diagnostic value (despite the fact that pertinent factual information had just been relayed to the patient by the medical team) indicated that he was unable to register or to recall pertinent factual information about the LP. Therefore, the patient did not have the capacity to make the decision to refuse the LP. Further evidence for his incapacity was the paranoid assertion that he was being experimented upon; this likely was a manifestation of delirium (especially given his disorientation), but it also may have betrayed an underlying psychotic process. By assessing the 4 CRAM criteria and by weaving in questions about orientation and other components of the mental status, the consultant was able to make a well-reasoned assessment that Mr. A lacked the capacity to make this decision. Just because a patient lacks the capacity to refuse a procedure does not mean that the physician has the right to perform that procedure. Only in situations in which a medical intervention is considered emergent would a physician have the right to perform the procedure before a substituted decision maker was in place. Otherwise, for nonemergent procedures, legal determination of competency must be completed, and, if the patient is found to be incompetent, the decision maker must be consulted to determine whether the patient would choose to have the procedure if competent to make the decision.
One important concept, then, is to define emergent. Most would define a situation as emergent if, without treatment, there is an imminent risk of death or serious harm. Different jurisdictions may define emergent in different ways, with some having only a distinction between elective and emergent, such that all nonelective procedures qualify as emergent.
The psychiatric consultant's role involves the determination of capacity and education of the medical team about the clinical implications of this capacity or the lack thereof. The consultant should not in general be the one to determine whether a particular procedure is emergent, urgent, elective, or unnecessary. The burden of this determination falls upon those with the greatest expertise (usually the primary treatment team and/or pertinent consultants; in Mr. A's case, the primary medical team and the infectious disease consultant would determine the urgency of the LP).
The psychiatric consultant's role here is 2-fold. The first function is to communicate to the consultee the assessment of capacity. The second is to know the law and/or to contact the legal experts affiliated with the hospital to determine the legal standards in that jurisdiction and then to advise the team about what to do next (e.g., obtain an emergency legal hearing). Although psychiatrists are often called to make such decisions, any physician can determine the decision-making capacity of a patient.
In Mr. A's case, it appears likely that the LP could (and should) have been done on the night of admission. Most would consider a patient with AIDS and a fever of 104°F (40°C), with a change in mental status and a headache, to be at imminent risk of serious harm, and a LP is indicated in this clinical scenario to provide necessary information to guide treatment.
Whether the LP should have been done the next morning-when the patient was afebrile and on antibiotic treatment-is less clear. Some would no longer consider this an emergency procedure and would recommend a legal hearing as soon as possible to obtain a surrogate decision maker; the procedure would not be performed unless the situation again became emergent.
In the case of Mr. A, the psychiatric consultant consulted with the legal department of the hospital and discussed the case with the medical team. The medical team and the infectious disease consultant agreed that, because the patient's mental status and fever were now worsening despite treatment and no etiology or infectious agent had yet been identified, the LP qualified as an emergency procedure. Consultation with the legal team confirmed that this was a reasonable definition of emergent in this jurisdiction, and the LP was performed. A misunderstanding about the fact that capacity is decision-specific rather than global was rated the most common pitfall among practitioners (and the most important pitfall to be addressed through education); confusion between the legal term competence and the clinical assessment of capacity was also felt to be very common. The authors concluded that additional education around decision-making capacity and its assessment is necessary.
